
 

Subdivision Map Act 
May 3 – 6, 2022 
Page 41 of 43 

When a project is 
approved in multiple 

stages, the CEQA SOL 
may run on the filing of 
the NOD filed for the 
initial approvals if the 

project is described 
sufficiently. (Coalition 

for an Equitable 
Westlake/MacArthur 
Park v. City of Los 
Angeles (2020) 47 
Cal.App.5th 368.) 

A subdivider required to 
pay an affordable housing 
fee 20 years after it was 

originally imposed was not 
barred by the 90-day 

statute of limitations terms 
of Gov. Code §66499.37.  

The subdivider’s challenge 
was based upon events 

which took place following 
subdivision approval.  

(Schmier v. City of 
Berkeley (2022) 76 
Cal.App.5th 549.) 

§ 66499.37.) See Torrey Hills Community Coalition v. City of San 
Diego (2010) 186 Cal.App.4th 429; Sumner Hill Homeowners’ 
Assn, Inc. v. Rio Mesa Holdings, LLC (2012) 205 Cal.App.4th 999; 
Friends of Riverside Hills v. City of Riverside (2008) 168 
Cal.App.4th 743. 

b. The time period runs from the date of the decision being 
challenged. Example: The time period to attack conditions imposed 
by a tentative map runs from approval of the tentative map, not 
from final map approval. See Soderling v. City of Santa Monica 
(1983) 142 Cal.App.3d 501, 505. 

c. The failure of a county to issue a certificate of compliance triggers 
the 90-day statute of limitations for judicial review. See Hunt v. 
County of Shasta (1990) 225 Cal.App.3d 432. 

d. The denial of an application to grant tolling of time for expiration of 
a tentative map, pursuant to Government Code section 66452.6(a) 
and (c), because of a pending lawsuit, also triggers the 90-day 
statute of limitations. See Presenting Jamul v. Board of Supervisors 
(1991) 231 Cal.App.3d 665. 

e. The 90-day statute of limitations applies to ordinance amendments 
which clarify the effects of earlier map approvals for below-market-
rate units. The 90 days runs from ordinance amendment. See Aiuto 
v. City & County of San Francisco (2011) 201 Cal.App.4th 1347. 

f. The 90-day statute of limitations does not apply to later disputes as 
to the interpretation of conditions of approval. (Honchariw v. 
County of Stanislaus (2020) 51 Cal.App.5th 243.) 

g. Failure to allege taking claim in original writ may bar later claim. 
See Honchariw v. County of Stanislaus (2015) 238 Cal.App.4th 1. 

3. Rights of third parties seeking developer compliance with conditions of 
approval (claim based upon misrepresentation).  See Anthony v. Snyder 
(2004) 116 Cal.App.4th 643. 

B. Challenges to Exactions 
1. Standing 
2. Exactions and fees v. conditions of approval. See Sterling Park, LP v. City 

of Palo Alto (2013) 57 Cal.4th 1193. The Rules of the Mitigation Fee Act 
and Performing Under Protest 
a. A developer challenging an individually applied fee, either 

statutorily or constitutionally, must follow the statutory framework 
of the Mitigation Fee Act. (Gov. Code, §§ 66000-66025.) 
i. The challenger must file a written protest, pay the fee under 

protest, and bring suit within a 180-day time framework. 
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	I. Overview
	A. The Subdivision Map Act
	1. The Subdivision Map Act (“Map Act” or “SMA”) vests in the city the power to regulate and control the design and improvement of subdivision within its boundaries. (Gov. Code, § 66411.)
	2. Cities need to have local ordinances in place to regulate and control subdivisions. Certain regulatory options or waivers are dependent upon adoption of a local ordinance.
	3. The Map Act applies to charter cities.
	4. The Map Act is not preemptive of all land use regulations. See McMullan v. Santa Monica Rent Control Bd. (1985) 168 Cal.App.3d 960; see also Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725.
	5. History
	a. From real estate transactions facilitator (1895) to planning tool (1973).
	b. Historical distinction between “minor” and “major” land divisions.
	II. Subdivisions Covered by the Subdivision Map Act
	A. What is a subdivision?
	1. The division, by any subdivider, of any unit or units of improved or unimproved land for the purpose of sale, lease or financing, whether immediate or future. (Gov. Code, § 66424.) See Pescosolido v. Smith (1983) 142 Cal.App.3d 964.
	2. An “exclusive easement” right is not necessarily considered a division of land under the Subdivision Map Act. See Blackmore v. Powell (2007) 150 Cal.App.4th 1593.
	3. A condemnation action resulting in acquisition of two bisecting fee strips did not create separate parcels and the property owner was not entitled to four certificates of compliance. See Save Mount Diablo v. Contra Costa County (2015) 240 Cal.App.4...
	4. Issuance of separate APNs.
	5. Partition actions. Pratt v. Adams (1964) 229 Cal.App.2d 602
	6. Is a division for leasing a “division” for all purposes?
	SALE OF ADU BY QUALIFIED NONPROFIT (Gov. Code § 65852.26)
	No express exemption from the Map Act.
	B. Who is a subdivider? (Gov. Code, § 66423.) One who divides or causes land to be divided. Does not include employees or consultants of:
	1. Federal government;
	2. State agency, regents, special districts.
	III. Antiquated Subdivisions
	A. Antiquated Subdivisions and Paper Subdivisions
	1. Dictionary Hill and pots and pans subdivisions (See Historical Maps attached as Attachment A.)
	2. A parcel is legal if it complies with the requirements of the version of the Map Act in effect the year the parcel map was filed. (Gov. Code, §§ 66451.10, 66499.30.) (74 Ops.Cal.Atty.Gen. 149 (1991).)
	3. Gardner v. County of Sonoma (2003) 29 Cal.4th 990: The Court held that a map issued prior to enactment of the SMA did not create legal lots. Parcels may be legally “created” before 1893; however, necessary factors to satisfy such standard are yet t...
	4. A 1915 map did not create parcels as the SMA did not regulate “design and improvement.” See Witt Home Ranch, Inc. v. County of Sonoma (2008) 165 Cal.App.4th 543; Abernathy Valley, Inc. v. County of Solano (2009) 173 Cal.App.4th 42 (1909 map). Is 19...
	5. A United States Government Survey Map is insufficient to create legal parcels. See John Taft Corp. v. Advisory Agency (1984) 161 Cal.App.3d 749.
	6. In contrast, a federal patent which itself divides the land may create legal parcels. See Lakeview Meadows Ranch v. County of Santa Clara (1994) 27 Cal.App.4th 593.
	B. Merger and Unmerger, Government Code section 66451.10 et seq.
	1. Requirements for Parcel Merger (Gov. Code, § 66451.11.):
	a. Merger law underwent a significant revision in the 1970s – 80s.
	b. Parcels must be contiguous,
	c. Held by the same owner, and
	d. At least one parcel must not conform to the local standards for minimum parcel size.
	e. Additional requirements include:
	i. At least one of the parcels does not contain a structure for which a building permit was required, or contains only an accessory structure; and
	ii. It comprises less than 5,000 square feet at the time of merger; or
	iii. It was not created in compliance with applicable laws and ordinances in effect at the time of creation; or
	iv. It does not meet current standards for sewage disposal and water supply; or
	v. It does not meet slope stability standards; or
	vi. It has no legal access; or
	vii. Its development would create health or safety hazards; or
	viii. It is inconsistent with the general plan or specific plan in areas other than minimum parcel size.
	2. Limitations/Procedures
	a. Should local zoning regulations/ordinances conflict with the requirements of the merger provisions of the Map Act, the Map Act pre-empts the local laws. See Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725.
	b. The Map Act does not affect the applicability of zoning ordinances requiring minimum parcel size for development. Id.
	c. Merger is not effective until Notice of Merger is filed for record with the County Recorder. The City will send by certified mail a Notice of Intention (“NOI”) to determine status. (Gov. Code, § 66451.l3.) See Moores v. Board of Governors of Mendoc...
	d. Owner may request a hearing on determination of status. (Gov. Code, § 66451.14.)
	C. Presumption of Legal Parcels (Gov. Code, § 66412.6): Unregulated minor land divisions if created prior to March 4, 1972, and there was no local ordinance regulating minor land divisions. (Lakeview Meadows Ranch v. County of Santa Clara (1994) 27 Ca...
	D. Title Insurance: a standard title policy did not provide coverage for inability to sell merged parcels as it did not affect marketability. (Dollinger DeAnza Associates v. Chicago Title (2011) 199 Cal.App.4th 1132.)
	IV. What Type of Map is Required?
	A. General Rule
	1. Tentative and Final Map or Parcel Map? (Gov. Code, § 66426.)
	2. Does it matter?
	3. A tentative and final map are required for all subdivisions creating five or more parcels, condominiums, community apartment projects, or for the conversion of a dwelling to a stock cooperative containing five or more dwelling units.
	4. A parcel map may be used in lieu of a tentative and final map where one of the following occurs:
	a. There is a division of less than five acres where each parcel abuts upon a maintained public street and no dedications or improvements are required by the local agency; or
	b. Each parcel created by the division are 20 acre-plus parcels with approved access to a maintained public street; or
	c. The land is zoned for industrial and commercial development with approved access to public streets, where the street alignment and width have been approved by the local agency; or
	d. Each parcel created by the division consists of not less than 40 acres or is not less than a quarter of a quarter section; and
	e. The land being subdivided is solely for the creation of an environmental subdivision pursuant to Government Code, Section 66418.2.
	B. Counting Parcels
	1. Successive Subdivisions. When determining whether a final map or a parcel map is required, all previous subdivisions by the same subdivider are to be included when counting the parcels. See Bright v. Board of Supervisors (1977) 66 Cal.App.3d 191.
	2. Remainder Parcels.
	a. A subdivider may designate the undivided portion of a parcel as a “remainder” or “omitted” parcel. The designated remainder shall not be counted as a parcel for the purposes of determining whether a parcel or final map is required. (Gov. Code, § 66...
	b. For a designated remainder, the fulfillment of construction requirements for improvements, including the payment of any fees for deferral improvements, shall not be required until a permit or other grant of approval for development of the remainder...
	In the absence of agreement, the agency may require improvements to be constructed within a reasonable time period following recordation of the map and before issuance of a permit or approval for the remainder parcel, if necessary, for reasons of:
	i. Public health and safety; or
	ii. Required construction is a necessary pre-requisite to the orderly development of the surrounding area.
	c. A remainder or omitted parcel may be sold without the need to file a map, although the local agency may require a certificate or conditional certificate of compliance.
	3. Conveyances. A conveyance of land to governmental agencies, public entities or public utilities is not considered a division of land for purposes of computing the number of parcels. (Gov. Code, § 66426.5.)
	C. Urban Lot Splits (Gov. Code, § 66411.7) (New for 2022)
	1. Urban lot splits are approved ministerially.  Note, the legislation does not explain how this actually works.
	2. For the creation of two parcels.
	3. Parcels  are to be roughly the same size; no parcel to be less than 40% of original parcel size.
	4. Generally, the minimum parcel is of 1,200 sq. ft.   Local ordinances can further reduce minimum allowable parcel size.
	5. Criteria
	a. Located in a single-family residential zone.
	b. Located on a parcel in a city, any portion of which is an urbanized area or urban cluster, or if within the county within an area which is urbanized or an urban cluster.
	c. Satisfies Govt. Code section 65913.4(a)(6)(B-K)  (exclusion of parcels  located in specified resource lands or hazard areas).
	d. Project does not involve demolition of certain housing types.
	e. Not located in an historic district.
	f. The parcels are not created from a parcel created through the urban lot split law.
	g. Not part of a coordinated plan resulting in urban lot split of adjacent parcel.
	6. No conditions can be imposed by the city or county for dedications or offsite improvements.
	7. City or county can impose objective standards unless standards physically preclude construction of two unite or if it would result in a unit size of less than 900 square feet.
	8. Special rules on setbacks.
	9. Denial of the split is permitted based upon a specific finding of adverse impact.
	10. Allowed conditions:
	a. Easement for public services and utilities
	b. Access to public right of way.
	c. Offstreet parking up to one spot per unit, unless located within .5 miles of high-quality transit or major transit stop or car share within one block.
	11. The implementing ordinance is exempt from CEQA.
	V. Important Exemptions to Mapping Requirements
	A. Lot Line Adjustments. Lot line adjustments are exempt from the Map Act with the following limitations:
	1. History.
	2. A lot line adjustment can only be between four or fewer parcels.
	3. The parcels must be adjoining.
	4. A local agency may not impose conditions except to: (a) conform to the local general plan, specific plan, any applicable coastal plan and zoning and building ordinances, (Gov. Code, § 66412(d)); (b) relocate utilities; and (c) require prepayment of...
	5. No parcel or subdivision map can be required.
	6. The adjustment must be reflected in a deed, and it must be recorded.
	7. Multiple sequential lot line adjustments are permissible. Sierra Club v. County of Napa (2012) 205 Cal.App.4th 162.
	B. “Second” Units. “Second” units or “granny” units (not including units for sale) are exempt from the Map Act. (Gov. Code, § 66412.2.)
	C. Conveyances to or from Public Entities and Public Utilities. Conveyances of land to or from any governmental agencies, public entities or public utilities do not require a parcel map, except where “a showing is made in individual cases, upon substa...
	D. Financing and Leasing of Certain Units. Financing or leasing of apartments, offices, stores or similar space within apartment buildings, industrial buildings, commercial buildings, mobile home parks or trailer parks are exempt from the Map Act. (Go...
	Practice Tip:  Adopt an implementing ordinance to avoid
	having to administer this statute on an
	application-by-application basis.
	E. Community Apartment Projects. The conversion of a community apartment to a condominium is exempt from the Map Act, only if specified requirements are met. (Gov. Code, § 66412(g).) Applies to pre-1982 conversions.
	F. Stock Cooperatives. The conversion of a stock cooperative to a condominium is exempt from the Map Act, only if all of the following requirements are met (Gov. Code, § 66412(g).):
	1. At least 51 percent of the units in the cooperative were occupied or individually owned by stockholders of the cooperative on January 1, 1981.
	2. No more than 25 percent of the shares of the cooperative were owned by any one person on January 1, 1981.
	3. A person renting a unit in a cooperative shall be entitled at the time of the conversion to all tenant rights in state or local law, including, but not limited to, rights respecting first refusal, notice and displacement and relocation benefits.
	4. The local agency certifies that these requirements listed were satisfied if the local agency, by ordinance, provides for that certification.
	5. Subject to Civil Code section 1351(e), all conveyances and other documents necessary to complete the conversion are signed by the required number of owners in the project as specified in the bylaws or other organizational documents. If the bylaws o...
	G. Three-Dimensional Divisions. The division of a condominium project (that has already had an approved parcel map or final map) into three-dimensional units shall not constitute as a further subdivision if the following requirements are satisfied:
	1. The total number of units does not increase above the number approved on the final or parcel map.
	2. A perpetual estate or an estate for years in the remainder of the property is held by the condominium owners or by an association, and the estate in the remainder of the property is the same as the estate in the condominiums.
	3. The three-dimensional portions are described on a condominium plan. (Gov. Code, § 66427(e).)
	H. Agricultural Leases. Leases of agricultural land for agricultural purposes are exempt from the Map Act. (Gov. Code, § 66412(k).)
	I. Other Exemptions
	1. Subdivision of four parcels or less for construction of removable commercial buildings having a floor area of less than 100 feet exempt from the Map Act when so provided by local ordinance. (Gov. Code, § 66412.5.) Think Dutch Bros.
	2. The leasing of, or the granting of an easement to, a parcel of land in conjunction with the financing, erection and sale or lease of a wind or solar-powered electrical generation devise on the land, if the project is subject to discretionary action...
	3. Land dedication for cemetery purposes. (Health and Saf. Code, § 66412(c).)
	4. Mineral, oil or gas leases. (Gov. Code, § 66412(b).)
	5. The leasing, licensing, granting of an easement, use permit or similar right on a portion of a parcel to a telephone corporation exclusively for the placement and operation of cellular radio transmission facilities, if the project is subject to dis...
	6. Leasing or granting of an easement for a biogas project. (Gov. Code, § 66412 (m).)
	J. Map Waivers
	1. Condominium Projects. A city, by act of an ordinance, may waive the requirement for a tentative and final map or parcel map for construction of a condominium project on a single parcel. Gov. Code, § 66428(b).) Requires special findings.
	2. Mobilehome Park Conversions. If at least two-thirds of the owners of mobile homes who are tenants in the mobile home park sign a petition indicating their intent to purchase the mobile home park for purposes of converting it to resident ownership, ...
	a. There are design or improvement requirements necessitated by significant health or safety concerns.
	b. The local agency determines that there is an exterior boundary discrepancy that required recordation of a new parcel or tentative and final map.
	c. The existing parcels which exist prior to the proposed conversions were not created by a recorded parcel or final map.
	d. The conversion would result in the creation of more condominium units or interests that the number of tenant lots or spaces that exist prior to conversion.
	3. Other Parcel Map Waivers. A local agency is required to provide a procedure for waiving the requirement for a parcel map via local ordinance. (Gov. Code, § 66428(b).) Most but not all of the SMA findings are required. The local agency may require a...
	Practice Tip:  Regulate condominiums through the zoning code, not SMA.
	VI. Condominium Maps
	A. Tentative and final map required for 5 or more units. (Gov. Code, § 66426.)
	B. The tentative map does not show the airspace division. (Gov. Code, § 66427(a).)
	C. Fees and lot design requirements are based upon the number of surface parcels. (Gov. Code, § 66427(c).)
	D. A condominium map per the SMA is included as Attachment B. A condominium plan is shown on Attachment C.
	VII. Tentative Map Processing
	A. Tentative Maps
	1. Necessity for tentative maps. A tentative map is required when a final map is required. (Gov. Code, § 66426.)
	2. Local Ordinances. Local agencies look to their local ordinances, policies and procedures in effect the day the application for the tentative and final or parcel maps are deemed complete when determining whether or not to approve or disapprove the a...
	3. Other Regulations:
	a. The project applicant must submit a signed statement indicating whether the project and alternatives are located on a site that is included on any of the local lists prepared by the California Integrated Waste Management Board of all solid waste di...
	b. The information list for development projects or applications for building permits must specify the requirements concerning compliance with statutes regulating hazardous materials and air pollution, the handling of acutely hazardous materials, and ...
	4. Applicable time periods to act upon the tentative map. Once the application process is complete, the timelines for acting upon the map are:
	a. If the local agency has an advisory body that is not authorized to approve the map, then the advisory body must make its written report on the map within 50 days. (Gov. Code, § 66452.1(a).)
	b. The map must subsequently be acted upon by the legislative body within 30 days. (Gov. Code, § 66452.2(a).)
	Key:
	When is the application deemed complete?
	c. If the advisory body may approve the map, or if there is no advisory body and the map goes directly to the legislative body, then that action must also be taken within 50 days. (Gov. Code, §§ 66452.1(b), 66452.2(b).)
	5. Time Limits Imposed by the Permit Streamlining Act. The Permit Streamlining Act requires that a city approves or disapproves a tentative map or a parcel map within the time limits set forth in the Act. (Gov. Code, § 65952.1.) See Attachment D.
	6. Notice and Hearing, Processing.
	The California Supreme Court held that the due process requirements of the United States and California Constitutions require notice and opportunity for hearing if a map approval will constitute a substantial or significant deprivation of the property...
	B. Life of Tentative Maps
	1. Base Period. The Map Act mandates an initial 2-year life. By local ordinance, a city can extend that initial life for up to an additional 24 months (2021 legislation).  (Gov. Code, § 66452.6(a).)
	a. It is important to file the final map with the city before the tentative map expires. The expiration of the tentative map terminates all proceedings, and no final map or parcel map shall be filed without first processing a new tentative map. Once a...
	b. The Map Act does not indicate what constitutes a “timely filing” pursuant to Government Code section 66452.6(d). Beyond presenting the map to the city, it usually includes such things as improvement agreements, bonds, evidence of other agency appro...
	2. Discretionary Extensions
	a. Tentative maps may be extended for the life of a development agreement. (Gov. Code, § 66452.6.)
	b. Upon application by the subdivider, a city may extend the time at which the map expires for a period or periods not to exceed a total of 6 years. (Gov. Code, § 66452.6(e).)
	The multiple map scenario:  large lot TSMs overlaying small lot TSMs. See Attachment E.
	c. The application for extension must be filed prior to the expiration date. Once an application for an extension is timely filed, the map is automatically extended for 60 days or until the city acts on the extension, whichever occurs first. The statu...
	d. Rights of the Subdivider. A subdivider may agree to a new condition that a city imposes as a condition to an extension of the tentative map. However, if the subdivider chooses to do so, it may not later challenge the validity of that condition. See...
	e. Rights of the Agency. If a subdivider does not agree to a new condition, a city can deny the extension within its discretion under the reasonable exercise of the police power. If the city does so, the tentative map will expire and the subdivider wi...
	3. Extensions and Phased Final Maps. If the tentative map is subject to a condition that the subdivider spent more than $236,790.00 (in 2012.) In constructing or financing offsite improvements, then the filing of each final map extends the tentative m...
	4. Development Agreement.  A development agreement can extend the life of a TSM and vested rights for the terms of the development agreement (Gov. Code, § 66452.6(a)(1).)
	5. Statutory Extensions. The lives of tentative, vesting tentative and parcel maps were extended by the Legislature in 1993, 1996, 2008, 2009, 2013, and 2015.
	a. In 1993, Government Code section 66452.11 was added, providing for a 24-month extension for all approved tentative maps that had not expired on the effective date, September 13, 1993. The extension was automatic, required no action by the city that...
	b. The 1996 amendment is virtually identical to the 1993, providing for a 12-month extension in addition to all other extensions, for all tentative, vesting tentative and parcel maps that had not expired as of May 14, 1996. (Gov. Code, §§ 66452.6, 664...
	c. Both the 1993 and 1996 extensions also apply to “any legislative, administrative, or other approval by any agency of the state of California that pertains to a development project included in a map that is extended pursuant to” this new law. (Gov. ...
	d. The Legislature extended tentative maps in 2008 (12 months), 2009 (24 months), and in 2013 (24 months). These extensions do not apply equally to all tentative subdivision maps. (Gov. Code, §§ 66452.21-24.)
	e. In 2015, the Legislative extended tentative subdivision maps in selected counties (and cities within these counties) for an additional 24 months. (Gov. Code, § 66452.25.)
	f. An additional 24 months in selected economically distressed counties. (Gov. Code, § 66452.26.)  (Potential application in 11 counties.)
	g. Added authority for Butte County (and cities located within the County) to extend tentative maps approved after 2006 by an additional 36 months. (Gov. Code, § 66452.27.)
	h. Outside of the SMA, 2020 legislation extended “housing entitlements” (Gov. Code, § 65914.5) issued and in effect prior to March 9, 2020, and set to expire prior to December 31, 2021.
	Excluded from the definition of “housing entitlements” are
	(a) development agreements;
	(b) approved TSM which were previously extended for at least 18 months on or after March 4, 2020;
	(c) preliminary applications under SB330.  (Gov. Code, § 66452.6)
	6. Litigation Stays
	a. The life of a tentative map also may be tolled during the time in which a lawsuit challenging the approval or disapproval of the tentative map is, or was, pending. A litigation stay is not automatic; it requires approval from the local agency prior...
	Practice Tip:
	File the request for the litigation extension as soon as the lawsuit is filed
	b. In Friends of Westhaven, the court held that a subdivider’s application for a litigation stay must be submitted prior to expiration of the tentative map, even if litigation is still pending. Friends of Westhaven and Trinidad v. County of Humboldt (...
	7. Development Moratorium
	a. The life of a tentative map does not include periods of time during which a development moratorium is in effect after the approval of the tentative map, provided, however, the length of the moratorium does not exceed 5 years. (Gov. Code, § 66452.6(...
	b. Development moratoria include water and/or a sewer moratorium, as well as other actions of public agencies that regulate land use, development, or the provision of services to the land.
	c. Thus, where a public agency with the authority to approve the tentative map, thereafter prevents, prohibits, or delays the approval of a final or parcel map, the life of the map is tolled. (Gov. Code, § 66452.6(f).) Once the moratorium is lifted, t...
	8. Extensions can be taken in any order. California Country Club Homes Assn. v. City of Los Angeles (1993) 18 Cal.App.4th 1425.
	9. A sample extension letter confirming TSM life is included as Attachment F.
	10. A re-filed TSM for an expired map is not necessarily a new project for CEQA purposes. See Moss v. County of Humboldt (2008) 162 Cal.App.4th 1041.
	C. Map Phasing
	1. Government Code Section 66456.1. Multiple final maps relating to an approved or conditionally approved tentative map may be filed prior to the expiration of the tentative map if:
	a. The subdivider, at the time the tentative map is filed, informs the advisory agency of the local agency of the subdivider’s intention to file multiple final maps on such tentative map, or
	b. After filing of the tentative map, the local agency and the subdivider concur in the filing of multiple final maps.
	c. In providing such notice, the subdivider shall not be required to define the number or configuration of the proposed multiple final maps. The filing of a final map on a portion of an approved or conditionally approved tentative map shall not invali...
	d. The right of the subdivider to file multiple final maps shall not limit the authority of the local agency to impose reasonable conditions relating to the filing of multiple final maps.
	2. Government Code section 66452.6(a)(1). The number of phased final maps that may be filed shall be determined by the advisory agency at the time of the approval or conditional approval of the tentative map.
	D. Expiration of Other Permits Issued in Conjunction with a Tentative Map. Unless an earlier expiration appears on the face of the permit, any permit issued in conjunction with a tentative subdivision map for a planned-unit development shall expire no...
	E. Effect of Approval of Map on the Right to Develop
	1. Vested Rights. The general rule is that the approval of a final map or a parcel map does not in itself confer a vested right to develop. See Avco Community Developers, Inc. v. South Coast Regional Commission (1976) 17 Cal.3d 785, 793-94; Consaul v....
	2. Vesting Tentative Map (Gov. Code, § 66498.1 et seq.)
	a. Background
	Vesting Tentative Map Purpose: “[T]o allow a developer who needs additional discretionary approvals to complete a long-term development project as approved, regardless of any intervening changes in local regulations.” See City of Hollywood v. Beverly ...
	Practice Tip: Denote the map as a phased map
	b. Processing of a Vesting Tentative Map
	c. Duration of Benefit
	The vested right continues for a period of 1-2 years following map recordation. (Gov. Code, § 66498.5.) It is not unlimited in time.
	d. Benefits
	The benefits of a VTM are illustrated by Redondo Beach Waterfront, LLC v. City of Redondo Beach (2020) 51 Cal.App.5th 982.  In this case, the developer obtained approval of a vesting map based upon an earlier initiative encouraging waterfront developm...
	A developer cannot rely on a city’s improper calculation of school impact fees.  1901 First Street Owner, LLC v. Tustin Unified School District (2018) 21 Cal.App.5th 1186.
	e. Phased Map Strategy
	Chronology
	1. TSM application deemed complete – January 1, 2006
	2. TSM approved – September 1, 2006
	3. New fee adopted– July 1, 2007
	4. FM Phase #1 recorded January 2008
	– No building permits pulled until 2013
	FM Phase #2 recorded in January 2019
	– Building permits pulled within 12 months.
	f. Is the failure to advise your client to process a Vesting Tentative Map a matter of professional negligence?
	g. Resolution of Conflicts between Development Agreements and Vesting Maps
	What happens if the developer has an approved vesting map and a development agreement?    Do the rights of a vesting tentative map supersede the rights and liabilities set forth in the development agreement?   It may.   It is beneficial if the develop...
	“North Murrieta offers no authority-and really no reason-for thinking vesting tentative maps impart a species of super rights that cannot be negotiated away.  Nor do they offer any reason for thinking the development agreements should be treated diffe...
	3. “One Bite of the Apple” Rule (Gov. Code, § 65961.),Government Code Section 65961 provides:
	Notwithstanding any other provision of law, except as provided in subdivisions (e) and (f), upon approval or conditional approval of a tentative map for a subdivision of single- or multiple-family residential units, or upon recordation of a parcel map...
	(a) Imposing conditions or requirements upon the issuance of a building permit or equivalent permit which could have been lawfully imposed as a condition to the approval of a tentative or parcel map if the local agency finds it necessary to impose the...
	(1) A failure to do so would place the residents of the subdivision or of the immediate community, or both, in a condition perilous to their health or safety, or both.
	(2) The condition is required in order to comply with state or federal law.
	(b) Withholding or refusing to issue a building permit or equivalent permit if the local agency finds it is required to do so in order to comply with state or federal law.
	(c) Assuring compliance with the applicable zoning ordinance.
	(d) This section shall also apply to a city or city and county which incorporates on or after January 1, 1985, and which includes within its boundaries any areas included in the tentative or parcel map described in this section.
	When the incorporation includes areas included in the tentative or parcel map described in this section, “a condition that the city could have lawfully imposed as a condition to the previously approved tentative or parcel map,” as used in this section...
	(e) For purposes only of a tentative subdivision map or parcel map that is extended pursuant to Section 66452.22, 66452.23, 66452.24, or 66452.25, the five-year period described in this section shall be three years.
	(f) For purposes only of a tentative subdivision map or parcel map that is extended pursuant to Section 66452.22, 66452.23, 66452.24, or 66452.25, this section does not prohibit a city, county, or city and county from levying a fee or imposing a condi...
	(Amended by Stats. 2015, Ch. 751, Sec. 1. (AB 1303) Effective October 10, 2015.)
	a. Generally, the “one-bite” rule limits the ability of a city to impose conditions on a project which could have been imposed on the tentative map. (Gov. Code, § 65961.) This limitation has been applied narrowly. Laguna Village, Inc. v. County of Ora...
	b. The protections of Government Code section 65961 dissipate when:
	i. 5 years has passed after map recordation.
	ii. Condition is necessary to protect public health and safety.
	iii. Condition is necessary to comply with state or federal law.
	iv. Condition is necessary to comply with zoning ordinances. Hafen v. County of Orange (2005) 128 Cal.App.4th 133.
	4. Vesting Benefits Under the Housing Crisis Act of 2019
	a. Senate Bill 330: the “Housing Crisis Act of 2019” and Vesting/Quasi-Vesting
	b. Streamlining Provisions
	c. Limitations on Future Development Restrictions and Changes
	F. Effect of Annexation to City Upon Maps
	1. If a subdivision is annexed to a city after a final map has been approved and filed, the final map as approved and any related agreements shall continue to govern the subdivision. (Gov. Code, § 66413(a).)
	2. If a subdivision is annexed to a city prior to a final map being approved, or in lieu of a final map, prior to the final act required to make a parcel map effective has not been taken, then all procedures and regulations shall be effective as of th...
	3. Any subdivider may file with a city the tentative map of a proposed subdivision of unincorporated territory adjacent to such city, and the city may approve it conditioned upon annexation of the property to the city. (Gov. Code, § 66454.)
	G. The Legal Effect of a Newly Incorporated City
	1. When any area in a subdivision or proposed subdivision is incorporated into a newly incorporated city, then the newly incorporated city shall approve the final map if:
	2. The final map meets the conditions of the tentative or vesting tentative map and all of the requirements for approval of a final map under the Map Act;
	3. The county board of supervisors approved the tentative or vesting tentative map prior to the date of the incorporation election; and
	4. The application for the tentative or vesting tentative map was submitted prior to the date the first signature was affixed on the petition for incorporation pursuant to Government Code section 56704 or the date a resolution was adopted pursuant to ...
	H. Can a subdivider process multiple alternative maps on the same parcel? Depends upon the local ordinance.
	VIII. Conditions to Map Approval
	A. The authority for a city to impose conditions is the police power, and the test of its proper exercise is reasonableness. In general, cities must show through individualized findings that: 1) there is a “nexus” between the condition imposed and the...
	1. Nollan v. California Coastal Commission (1987) 483 U.S. 825: The Court addressed the question of whether the Coastal Commission’s condition to a permit requiring dedication to access along the beach across Nollan’s property was a taking. The Court ...
	2. Dolan v. City of Tigard (1994) 512 U.S. 374: The Court addressed the required degree of connection under Nollan’s nexus requirement. The Court determined that development conditions, at least the type imposed in Dolan, must bear a “rough proportion...
	3. California Mitigation Fee Act (Gov. Code, § 66000 et seq.): Imposing a nexus/proportionality requirement for fees that extends past the limits of Nollan/Dolan.
	With incorporations, it’s a horse race
	B. Conditions Imposed Through the Subdivision Process. Dedication conditions can be imposed on a subdivision regardless of if the conditions were included or not in the Map Act or the local ordinance. See Ayres v. City Council (1949) 34 Cal.2d 31.
	C. Specific Conditions Allowed by the Map Act and Local Ordinance. There are numerous conditions that are allowed by the Map Act:
	Parkland Dedication Gov. Code, § 66477 (Quimby Act)0F
	School Dedication Gov. Code, § 66478
	Reservations Gov. Code, §§ 66479-66482
	Street and Bicycle Path Dedications Gov. Code, §§ 66475-66475.1
	Dedication for Local Transit Facilities Gov. Code, § 66475.2
	Fees for Drainage and Sewer Facilities Gov. Code, § 66483
	Fees for Bridges and Major Thoroughfares Gov. Code, § 66484
	Transportation Fees Gov. Code, § 66484.7
	Groundwater Recharge Gov. Code, § 66484.5
	Supplemental Improvements  Gov. Code, §§ 66485-66489
	Reimbursement Agreements  Gov. Code, §§ 66485-66489
	Soils Investigation and Reports Gov. Code, §§ 66490-66491
	Setting of Monuments Gov. Code, § 66495
	Grading and Erosion Control Requirements Gov. Code, § 66411
	Public Access to Public Resources and
	Dedication of Public Easements Along Banks of Rivers and Streams Gov. Code, §§ 66478.1-66478.14
	Energy Conservation Gov. Code, § 66473.1
	Dedication for Solar Access Easements Gov. Code, § 66475.3
	Indemnification Gov. Code, § 66474.9
	Offsite Improvements Gov. Code, § 66462.5
	Conditions that May Be Imposed through the Expanded Definitions of “Design” and “Improvement” Gov.Code, §§ 66418,66419(b)
	Conditions That May Be Imposed Through the CEQA Process  Gov. Code, § 66473
	Condominium, Stock Cooperative and Community Apartment Project  Conversions Gov. Code, § 66427.2
	D. Impact upon other Agencies. County’s approval of map without easement for water district did not preclude district from requiring easement as a condition of service. See Tarbet v. East Bay Municipal Dist. (2015) 236 Cal.App.4th 348.
	IX. The General Rules for Approval/Denial of Tentative Subdivision Maps
	A. General Concepts
	1. The basic provision for map approval/denial is to only apply the standards in effect at the time the application is deemed complete. (Gov. Code, § 66474.2.) There is an exception for regulatory changes initiated before applications are deemed compl...
	2. In approving or denying a map, a city must make findings that meet the test set forth in Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506.
	3. Maps must be consistent with General and Specific Plans. To be “consistent” a project does not have to conform precisely to the formal or specific plan, but a subdivision map must be compatible and “in harmony” with the objectives, policies, genera...
	B. If a city makes any of the following findings with respect to a tentative map or a parcel map, it must deny approval of the map. (Gov. Code, § 66474.):
	1. The proposed map or the design or improvements of the proposed subdivision are inconsistent with the applicable general or specific plan or with a draft general plan being prepared under an OPR extension. See Woodland Hills Residents Association, I...
	2. The site is not physically suited for the proposed type or density of development. Carmel Valley View, Ltd. v. Board of Supervisors (1976) 58 Cal.App.3d 817, 822-23. However, where such a finding has been made, the city may approve the map on condi...
	3. The design or proposed improvements are likely to cause substantial environmental damage, or substantially and avoidably injure fish, wildlife, or their habitats, or likely cause serious public health problems.
	4. The design or the types of subdivision improvements will conflict with public easements for access through or the use of property within the proposed subdivision. A city may approve the map if alternative public easements will be provided.
	Consistency with General Plans was not required until 1973. (AB 1301)
	5. In state responsibility areas or high fire hazards areas, special findings are required. (Gov. Code, § 66474.02.)
	6. Within a flood hazard zone, general findings are required. (Gov. Code, § 66474.5.)
	7. A local agency may deny a tentative map if the project triggers a water quality violation at a wastewater treatment facility.
	C. Williamson Act: In 2002, the Legislature amended Government Code section 66474.4, which provides for the denial of a map for land under Williamson Act contract if the resulting parcels would be too small to sustain agricultural use or would result ...
	1. Specifically, the amendments render these provisions for denial applicable to land subject to open-space easements or agricultural conservation easements as well.
	2. Conversely, section 66474.4 provisions were made inapplicable for the 3-year period preceding the termination of contracts entered into pursuant to the Williamson Act by non-renewal.
	3. In addition, the amended section provides that where an easement entered into on or after January 1, 2003, contains language addressing allowable land divisions, the terms of the easement shall prevail.
	4. The Court of Appeal for the Fourth Appellate District interpreted the clause “residential development not incidental to the commercial agricultural use of the land” in Section 66474.4 of the Government Code (“Section 66474.4”). Adopting an interpre...
	Practice Tip: The better practice is to adopt findings addressing all
	positive and negative findings. See Spring Valley Lake
	Assn. v. City of Victorville (2016) 248 Cal.App.4th 91.
	See Attachment G for a template.
	5. Increased minimum parcel sizes can be imposed through periodic revisions to local Williamson Act procedures. See County of Humboldt v. McKee (2008) 165 Cal.App.4th 1476.
	D. Housing Considerations (Most Provisions are Located Outside the SMA)
	1. Prohibitions on discriminatory actions. (Gov. Code, § 65008.)
	2. Findings required for project denials or excessive conditions must be supported by a preponderance of the evidence (Gov. Code, § 65589.5); Honchariw v. County of Stanislaus (2011) 200 Cal.App.4th 1066; burden of proof is on the local agency (Gov. C...
	3. Limitations on reducing project density for certain parcels (Gov. Code, § 65863). Findings must quantify remaining unmet need at each income level and remaining capacity of identified sites in Housing Element and whether the remaining identified si...
	4. Density bonuses (Gov. Code, §§ 65915-65918); Wollmer v. City of Berkeley (2011) 193 Cal.App.4th 1329.
	5. Condominium conversion incentives (Gov. Code, § 65915.5).
	6. Developer requested streamlined ministerial housing approvals available when issued building permits do not need locality’s share of RHNA during reporting period (Gov. Code, § 65913.4).
	7. Subdivision standards may not preclude housing for all economic segments of the community (Gov. Code, § 65913.2).
	8. Consideration of regional housing needs (Gov. Code, § 66412.3).
	9. Statutory limitation on reducing residential density as a mitigation measure (PRC § 21159.26).
	X. Administrative Appeals
	A. Generally
	1. The City Council, when reviewing a decision on appeal, may hear the matter de novo and is not bound by the findings or testimony of the commission. (Lagrutta v. City Council of the City of Stockton (1970) 9 Cal.App.3d 890.) Check local procedures.
	2. Persons must be allowed to appeal a City’s decision to approve, conditionally approve, or disapprove a parcel or tentative map based on the required findings; but the Legislature may enact a statute which does not allow persons affected by such a d...
	Practice Tip: Check local ordinances for appeal procedures
	B. Interested Persons
	1. Government Code section 66452.5 provides:
	a. Any interested person adversely affected by a city decision may file an administrative appeal within 10 days after the action, and the city shall set the matter for hearing within 45 days after the filing.
	b. The hearing may be a public hearing, which would require public notice. After the hearing, the city will rule on its findings within 10 days whether to sustain, modify, reject, or overrule the previous decision.
	2. The city development planning director is an “interested person adversely affected by a decision” for the purpose of appealing decisions made by the city under the Subdivision Map Act. (71 Ops.Cal.Atty.Gen. 326 (1988).)
	3. Subject to local ordinance, council members can “call up” an item (to be distinguished from an appeal), and potentially vote on the application.
	C. Exhaustion of Administrative Remedies
	1. Before relief is sought in the courts, all administrative remedies must be exhausted by not only appealing the decision to the City Council or other appellate body, but also first raising, either orally or in writing, all of the issues that are to ...
	2. If there is a failure to exhaust, there can be no judicial review. See Coalition for Student Action v. City of Fullerton (1984) 153 Cal.App.3d 1194. See also Tahoe Vista Concerned Citizens v. County of Placer (2000) 81 Cal.App.4th 577, 589-90.
	3.  If a city wishes to invoke the doctrine of exhaustion of administrative remedies, it must include a notice to this effect in its public hearing notice. (Gov. Code, § 65009(b)(2).) If the city fails to do so, it may lose this defense in a court cha...
	4. Special rules under the Mitigation Fee Act for protesting after the approval.
	D. Tentative Subdivision Maps. The statutory appeal period is 10 days. (Gov. Code, §§ 66452.5(a), 66452.5(b), 66452.5(d).)
	E. Tentative Parcel Maps. The Subdivision Map Act is ambiguous as to whether the 10-day rule applies, or if the local ordinance controls. (Gov. Code, § 66463.)
	XI. Final Maps
	A. Final Maps and the Substantial Conformity Doctrine (Gov. Code, § 66474.1; 66442(a).)
	1. If the city council does not approve or disapprove the map within the prescribed time, or within any authorized extension, and the map conforms to all requirements and rulings, the map shall be deemed approved, and the city clerk shall certify or a...
	Practice Tip: Standardize appeal procedures for all land use and CEQA decisions
	2. The disapproval of a final map must be accompanied by a finding that identifies the conditions that have not been met. (Gov. Code, § 66473.) The local SMA ordinance is required to set forth a procedure for waiving the requirements of Government Cod...
	3. A final map must substantially conform to the approved tentative subdivision map. This analysis requires examination of the approved tentative map, the conditions of approval, locally adopted subdivision design and improvement requirements and the ...
	4. In the event of a dispute as to the interpretation of what is required by a condition of approval, the subdivider has ninety days to challenge the agency’s final determination (Honchariw v. County of Stanislaus (2020) 51 Cal.App.5th 243.)
	B. Offsite Improvement Rule and Final Maps
	1. A city cannot postpone or refuse approval of a final map if a subdivider fails to construct or install off-site improvements on land owned by a third party. A court has held that Government Code section 66462.5 only applies when approval of a final...
	2. The City must act to acquire the land within 120 days of the filing of the final map or the condition is waived, unless the City, prior to final map approval, requires the subdivider to enter into an agreement to complete the off-site improvements ...
	3. Improvement Agreements: If the subdivider has not completed or met the standards for public improvements, based on the SMA or local ordinance, then approval of the final map will be conditioned on one of the following:
	a. A mutual agreement between the City and subdivider that the improvements will be completed at the subdivider’s expense.
	b. An agreement with the City to do one of the following:
	i. Initiate proceedings for the financing of all the improvements under an appropriate assessment act or the Mello-Roos Community Act of 1982.
	ii. If the improvements are not completed under either method, then the subdivider will complete the improvements at subdivider’s expense. (Gov. Code, § 66462(a).)
	C. Form and Filing of Final Maps. The final map must be prepared by or under the direction of a registered civil engineer or licensed land surveyor, be based on a survey and conform to a list of provisions detailing the standard for preparation and th...
	D. Procedures for Approval
	1. The county surveyor or the city engineer has 20 days to certify that the final map has been examined, that the subdivision as shown is substantially the same as it appeared on the tentative map, that all provisions of the Map Act and of any local o...
	2. The approval of a final map is ministerial if the final map conforms to a properly approved tentative map and the subdivider has complied with all the conditions of approval attached to the tentative map. See Youngblood v. Board of Supervisors (197...
	3. Because a final map approval by the city council is ministerial, it has no discretion to deny the map or place additional conditions on its approval. See El Patio v. Permanent Rent Control Board (1980) 110 Cal.App.3d 915, 928.
	4. However, there can be no ministerial approval of a final map when the conditions are unfulfilled. The Map Act actually requires disapproval of the map when there has not been substantial compliance with the conditions imposed. (Gov. Code, § 66473.)...
	5. This point was illustrated in Yamagiwa v. City of Half Moon Bay, 2007 U.S. Dist. LEXIS 22573 (N.D. Ca, case no. C 05-4149, March 19, 2007) in which a developer’s vesting tentative map was conditioned upon the developer obtaining a coastal developme...
	E. Final Map is Deemed Valid When Recorded (Gov. Code, § 66464(a).)
	1. Filing of certificates and security for tax liens.
	a. Whenever any part of the subdivision is subject to a lien for taxes or special assessments collected as taxes which are not yet payable, the final map or parcel map will not be recorded until the owner or subdivider does the following:
	i. Files a certificate of statement prepared by the appropriate state or local official, which estimates the amount of taxes or assessments subject to the lien. (Gov. Code, § 66493(a)(1); and
	ii. Executes and files security conditioned upon the payment of all state, county, municipal and local taxes and the current installment of principal and interest of all special assessments collected as taxes that are not yet payable. (Gov Code, § 664...
	2. Subdivider to provide evidence of consent of record title holders.
	a. If a final or parcel map is not subject to the liens described in Government Code section 66493, then the appropriate city or county official can transmit the map directly to the county recorder. (Gov. Code, § 66494(a)(c).)
	b. The subdivider must present evidence that the parties consenting to the filing are all of the parties holding a record title interest in the property being subdivided. (Gov. Code, § 66495.)
	3. Recorder has 10 days to accept or reject map for filing (Gov. Code, § 66466(a).)
	a. If the map is to be rejected, the county recorder has 10 days from that time to provide a written notice of rejection including reasons for rejection to the subdivider, city engineer or county surveyor. The map is then to be returned to the city cl...
	b. The legislative body then has 15 days from the date of the meeting to rescind its approval of the map. (Gov. Code, § 66466(b).)
	4. Condominium, stock cooperatives and community apartment project conversions. A city council shall not approve a final map for a subdivision to be created from the conversion of residential real property into a condominium project, a community apart...
	a. Each tenant has received written notification of the intention to convert 60 days prior to the filing of a tentative map.
	b. Each tenant has received all applicable notices required by the Map Act.
	c. Each tenant has received 10 days’ written notice regarding the submittal of an application for a public report to the Department of Real Estate.
	d. Each tenant will be given 180 days’ written notice of the intention to convert prior to termination of tenancy.
	e. Each tenant will be given notice of the exclusive right to contract for the purchase of his or her unit, for a period of 90 days.
	5. Dedications of street, utilities, and other property
	a. Dedications and offers to dedicate property for use as streets, utilities or other public uses must be made by a statement on the final map. (Gov. Code, § 66439(a).)
	b. If any street shown on a final map is not offered for dedication, and there is a statement on the map to that effect, then use of that street by the public will be with permission only. (Gov. Code, § 66439(b).)
	c. An offer of dedication of property for street or public utility easement purposes must declare in the statement the use of any public facilities located on or under the property. (Gov. Code, § 66439(c).)
	d. Once the city or city official designated by ordinance approves a final map, they must then accept, accept subject to improvement or reject any offer of dedication. (Gov. Code, § 66477.1.)
	e. Roads can be accepted into the County road system, but not for maintenance purposes. (61 Ops. Cal Atty. Gen. 466 (1978) Coppinger v. Rawlins (2015) 239 Cal.App.4th 608.)
	f. No public interest is created until the offer of dedication is unconditionally accepted. See Mikels v. Rager (1991) 232 Cal.App.3d 334, 354.
	g. The dedication may be accepted by the city at the time of the final map approval subject to an agreement that the developer will pay for all the improvements. The dedication offer will however terminate without action by a city if all of the follow...
	i. The offer was made by filing a map.
	ii. No acceptance of the dedication was made and recorded within 25 years after the map was filed.
	iii. The property was not used for the purpose for which the dedication was proposed within 25 years after the map was filed.
	iv. The property was sold to a third person after the map was filed and used free of the dedication.
	(Paris v. County of Santa Clara (1969) 270 Cal.App.2d 691.)
	h. A legal action is still required to clear title under these circumstances. (Code Civ. Proc., § 771.020.)
	F. Improvement Agreements
	1. If, at the time of approval of the final map, any public improvements required have not been satisfied, then the subdivider must enter into an improvement agreement with the city. The agreement must include that the subdivider will complete all of ...
	2. There is no right to the final map until all parties have entered into the agreement. See South Central Coast Regional Commission v. Charles A. Pratt Construction Company (1982) 128 Cal.App.3d 830, 834.
	G. Improvement Security
	1. Types of Security. A local agency may require furnishings of security in connection with the performance of any act or agreement in one of the following forms: bonds; cash deposits; instruments of credit; a lien upon the property; or any other form...
	2. How much security is required? The amount of security required to guarantee the performance of any act or agreement is required to adhere to the following amounts: (Gov. Code, § 66499.3.)
	a. An amount determined by the legislative body, no less than 50 percent or no more than 100 percent of the total estimated cost of the improvement or of the act to be performed.
	b. An amount determined by the legislative body, no less than 50 percent or no more than 100 percent of the total estimated cost of the improvement or the performance of the required act to the contractor, subcontractors and to persons furnishing labo...
	c. The amount must equal the amount determined by the city to fulfill the obligations for one year after completion of the improvement arising under a guaranty and warranty against defective work, labor and materials.
	d. Rights and requirements
	i. Once the improvement work begins, the subdivider and the entity that furnished the security are liable until all subdivision improvements are completed and accepted by the city. Repair improvements are the responsibility of the subdivider and the s...
	Practice Tip:  When calculating the amounts of security, calculate costs for the year in which the agency may be required to perform the work.
	ii. Modifications to an improvement agreement will not necessarily affect the city’s right to damages against a subdivider and the surety. See City of Sacramento v. Transportation Pacific Industries, Inc. (1979) 98 Cal.App.3d 389, 400-01.
	iii. Failure to perform improvements by a subdivider could result in an award of damages to the local agency including any out-of-pocket expenses incurred by the local agency. See City of Merced v. American Motorists Insurance Company (2005)126 Cal.Ap...
	iv. There is conflict in authority as to whether the surety is liable for damages under an improvement agreement when the subdivider has not actually commenced construction. See County of Yuba v. Central Valley National Bank (1971) 20 Cal.App.3d 109.
	e. Third-party Beneficiaries. Lot owners were not third-party beneficiaries of subdivision improvement bonds. See H. N. & Frances C. Berger Foundation v. Perez (2013) 218 Cal.App.4th 37.
	3. Releasing security
	4. A foreclosing lender cannot sue the agency for completion of improvements not covered by the improvement security. The H.N. and Frances C. Berger Foundation v. Perez (2013) 218 Cal.App.4th 37.
	XII. Parcel Maps
	A. Local ordinance requirements
	B. Parcel map requirements: No improvements required until: (a) issuance of a building permit; (b) by agreement; or (c) when necessary for public health and safety or orderly development. (Gov. Code, § 66411.1.)
	C. Life. (Gov. Code, § 66463.)
	1. 24 plus 12 months
	2. Development agreement
	3. Development moratorium
	4. Litigation
	5. Discretionary extensions up to 6 years
	6. Covid-19 extensions (Gov. Code, § 65914.5)
	D. Offers of Dedication. The local agency must specify if the offer of dedication is a fee or easement. Specific statutory language is required. (Gov. Code, § 66447.)
	XIII. Correction and Amendment of Maps
	A. Grounds
	1. Errors and omissions (Gov. Code, §§ 66469, 66470, 66471): Allows for amendment or certificate of correction when minor errors or omissions have occurred, the correction of which would not alter any rights related to the property.
	2. Changed circumstances (Gov. Code, § 66472.1): Amendment allowed if changes in circumstances “make any or all of the conditions of the map no longer appropriate.” Must also show the “modifications do not impose any additional burden on the fee owner...
	B. Other Forms of Map Alteration
	1. Lot line adjustment (Gov. Code, § 66412(d)).
	2. Resubdivision (Gov. Code, § 66499.20.2).
	3. Petition for Exclusion (Gov. Code, § 66499.21-66429.29).
	A trial court correctly dismissed a petition for exclusion of the grounds of laches.  The petitioner’s predecessor in interest knew of the prior error in a parcel map recorded in 1974 but took no action to correct it.  (Decea v. County of Ventura (202...
	XIV. Enforcement
	A. Prohibition. An owner may not sell, lease, or finance a parcel not created in compliance with the SMA. (Gov. Code, § 66499.30.)
	B. Remedies of Private Persons: A buyer of a parcel illegally subdivided may void contract or seek damages within one year of discovering the violation. (Gov. Code, § 66499.32(a).) A successor in interest to buyer is bound by the contract but may sue ...
	C. Rescission. Buyer or seller can rescind transaction not properly conditioned upon SMA compliance (e.g. where map condition was waivable). See Sixells, LLC v. Cannery Business Park (2008) 170 Cal.App.4th 648. A defect in Purchase and Sale Agreement ...
	D. Municipal Remedies.
	1. Notice of Violation (§66499.36). Once a local agency has knowledge of an improper division, the agency is required to notify the owner of record. The notice is to indicate when a hearing will be conducted, at which time the owner may present eviden...
	2. Merger. A city could merge two parcels notwithstanding a married couple’s separate conveyances (dividing title) at last minute prior to merger proceeding. (Kalway v. City of Berkeley (2008) 151 Cal.App.4th 827.)
	E. Certificates of Compliance
	1. In circumstances where the legal status of a parcel is in question, an owner or a purchaser who has entered into a contract of sale for the parcel may apply to the local agency for a certificate of compliance (“COC”). (Gov. Code, § 66499.35.) See a...
	2. If the parcel was lawfully created, the local agency must issue a certificate of compliance, identifying the real property. (Gov. Code, § 66499(a).) See Findleton v. Board of Supervisors of El Dorado County (3d Dist. 1993) 12 Cal.App.4th 709. No co...
	3. How to determine the legal status of a parcel? Every jurisdiction should document the history of its subdivision ordinance, and did the local agency every adopt official maps?
	4. The issuance of a development permit (undefined) or grant of approval for development will legalize a parcel for purposes of obtaining a certificate of compliance. (Gov.Code, § 66499.34(c); 66449.35(c).)
	5. If the parcel was created in violation of the Map Act or the local subdivision ordinance, and the applicant for the certificate of compliance was the owner at the time of the unlawful division, the approving body may impose conditions applicable to...
	6. Fishback v. County of Ventura (2005) 133 Cal.App.4th 896 holding that 10 parcels were created illegally and a later optionee was not entitled to certificates of compliance.
	7. Government Code section 66499.35 allows two different standards of conditions to be imposed in issuing a conditional certificate of compliance (“COCC”):
	a. If the one who seeks the certificate is the one who initially violated the law and that person is the current owner, a city may impose such conditions as would be applicable to a current division of property.
	b. However, if the one who is requesting the certificate is not the violator, a city may impose only those conditions established by the Map Act or local ordinance that would have been applicable to the division at the time the applicant acquired its ...
	c. The Attorney General has opined that the conditions imposed could include the requirement that the subdivider apply for a subdivision map to legally create the parcel. (81 Ops.Cal.Atty.Gen. 144, 146 n.4 (1998).)
	8. An applicant may not use the certificate of compliance process to effectively subdivide property where no prior division has occurred. (Save Mt. Diablo v. Contra Costa County (2015) 240 Cal.App.4th, 1368, 1387; Abernathy Valley, Inc. v. County of S...
	9. Government Code section 66499.35(f) requires the following notice to be placed on COCs or CCOCs:
	a. Name(s) of owners of the parcel.
	b. Assessor parcel number(s) of the parcel.
	c. Number of parcels.
	d. Legal description of the parcel(s).
	e. Any conditions to be fulfilled/implemented prior to issuance of a permit or grant of approval for development.
	f. The following notice:
	i. “This certificate relates only to issues of compliance or noncompliance with the Subdivision Map Act and local ordinances enacted pursuant thereto. The parcel described herein may be sold, leased, or financed without further compliance with the Sub...
	10. The County’s denial of an application for a COC triggers a 90-day statute of limitations, and failure to act, forfeits the applicant’s rights to the COC. (See Hunt v. County of Shasta (2001) 225 Cal.App.4th 288.)
	11. The City has the discretion to charge a single fee for multiple COCs or a single fee for each COC. (Gov. Code, § 66499.35(f)(2).)
	12. Note: Certificates of compliance determine only whether the parcel conforms to the requirements of the Map Act and local ordinances. They do not grant any right to develop the parcel. (Gardner v. County of Sonoma (2003) 29 Cal.4th 990.)
	F. Role of the Title Company
	1. Basic policy does not insure for SMA against noncompliance; special endorsement is available.
	2. Important tool in sorting out antiquated subdivisions.
	XV. Exclusions and Reversions (Gov. Code, § 66499.21 et seq.)
	A petition for exclusion based upon a potential mapping error was untimely (filed 43 years after map was processed).  (Decea v. County of Ventura (2021) 59 Cal.App.5th 1097.)
	A landowner sought “exclusion” under the Subdivision Map Act, requesting a 1974 parcel map void and restoration of the historical lot lines, which would permit him to reconfigure a parcel into two lots. (Gov. Code § 66499.21 et seq.) The landowner d...
	The landowner contended that the equitable doctrine of laches could not apply to his petition because the remedy of exclusion was statutory. However, the Court of Appeal found that the doctrine of laches was appropriate because the landowner sought ...
	The right to transfer v. the
	right to develop
	Certificate of Compliance Recap
	1. Upon request of the owner or lendee;
	2. Local agency may require a COC pursuant to §66412.6(b);
	3. May be required for a designated remainder parcel (§66424.6(c);
	4. A recorded parcel map or subdivision map is deemed a certificate of compliance
	(§66499.35(d); and
	5. A COC must be issued for property that was approved for development
	(§66499.35(c).
	XVI. Judicial Review
	A. Challenges to Approvals
	1. Standing
	a. At first reading, the Map Act provides a limited right of interested persons to appeal findings made by an advisory agency concerning general and specific plan consistency, suitable siting, environmental concerns, and other items listed under Gover...
	i. A subdivider may appeal the action of an advisory agency. (Gov. Code, § 66452.5(a).)
	ii. Tenants in condominium conversions have the same right to appeal.
	b. Also, any interested person adversely affected by a decision of the advisory agency may file an appeal with the city council. (Gov. Code, § 66452.5(d).) Upon filing, the city council will set the matter for hearing and act on the appeal.
	c. Note: A city planning director can be an “interested person adversely affected” under Government Code section 66452.5(d) and may appeal a planning commission decision to the City Council, even without an enabling ordinance to that effect. (71 Ops.C...
	d. On appeal, the City Council is not bound by the advisory agency’s findings and may hear the matter de novo, making its own determination on relevant testimony or documents produced. (Gov. Code, § 66452.5(d).) See Lagrutta v. City Council (1970) 9 C...
	e. Subject to local ordinance, council members can “call up” an item, and potentially vote on the application.
	2. Statute of Limitations
	a. Any action to attack a decision concerning a subdivision or a subdivision regulation must be commenced, and a summons must be served within 90 days after the date of the decision. (Gov. Code, § 66499.37.) See Torrey Hills Community Coalition v. Cit...
	b. The time period runs from the date of the decision being challenged. Example: The time period to attack conditions imposed by a tentative map runs from approval of the tentative map, not from final map approval. See Soderling v. City of Santa Monic...
	c. The failure of a county to issue a certificate of compliance triggers the 90-day statute of limitations for judicial review. See Hunt v. County of Shasta (1990) 225 Cal.App.3d 432.
	d. The denial of an application to grant tolling of time for expiration of a tentative map, pursuant to Government Code section 66452.6(a) and (c), because of a pending lawsuit, also triggers the 90-day statute of limitations. See Presenting Jamul v. ...
	e. The 90-day statute of limitations applies to ordinance amendments which clarify the effects of earlier map approvals for below-market-rate units. The 90 days runs from ordinance amendment. See Aiuto v. City & County of San Francisco (2011) 201 Cal....
	f. The 90-day statute of limitations does not apply to later disputes as to the interpretation of conditions of approval. (Honchariw v. County of Stanislaus (2020) 51 Cal.App.5th 243.)
	g. Failure to allege taking claim in original writ may bar later claim. See Honchariw v. County of Stanislaus (2015) 238 Cal.App.4th 1.
	3. Rights of third parties seeking developer compliance with conditions of approval (claim based upon misrepresentation).  See Anthony v. Snyder (2004) 116 Cal.App.4th 643.
	B. Challenges to Exactions
	1. Standing
	2. Exactions and fees v. conditions of approval. See Sterling Park, LP v. City of Palo Alto (2013) 57 Cal.4th 1193. The Rules of the Mitigation Fee Act and Performing Under Protest
	a. A developer challenging an individually applied fee, either statutorily or constitutionally, must follow the statutory framework of the Mitigation Fee Act. (Gov. Code, §§ 66000-66025.)
	i. The challenger must file a written protest, pay the fee under protest, and bring suit within a 180-day time framework.
	When a project is approved in multiple stages, the CEQA SOL may run on the filing of the NOD filed for the initial approvals if the project is described sufficiently. (Coalition for an Equitable Westlake/MacArthur Park v. City of Los Angeles (2020) 47...
	A subdivider required to pay an affordable housing fee 20 years after it was originally imposed was not barred by the 90-day statute of limitations terms of Gov. Code §66499.37.  The subdivider’s challenge was based upon events which took place follow...
	ii. To trigger the statute of limitations, the City must put the applicant on notice as to the imposition of exactions (Gov. Code, §66020.)
	b. Government Code Section 66001(a) requires that any city which establishes, increases, or imposes a fee as a condition of approval of a development project on or after January 1, 1989, shall do all of the following:
	i. Identify the purpose of the fee;
	ii. Identify the use to which the fee is to be put (e.g., public facilities must be identified);
	iii. Determine how there is a reasonable relationship between the fee’s use and the type of development project on which the fee is imposed; and
	iv. Determine how there is a reasonable relationship between the need for the public facility and the type of development project on which the fee is imposed.
	v. More specific findings are required for ad hoc fees. (Gov. Code, § 66001(b).)
	C. Ripeness. Processing of a PUD approval for parcels did not render the legal status of the affected parcels as ripe under the SMA or the PUD ordinance. See Save Laurel Way v. City of Redwood City (2017) 14 Cal.App.5th 1005.
	D. Exhaustion of Administrative Remedies. (Gov. Code, § 65009.) Always include the required language on exhaustion of administrative remedies.
	E. Scope of the Administrative Record. This is largely driven by CEQA claims.
	XVII. Smart Processing
	A. Tentative Map Pre-filing Considerations.
	1. Delineation of federal jurisdictional wetlands and other critical habitats.
	2. Incorporating CEQA mitigation concepts into the application (using an expanded “project description”).
	3. Using the pre-application filing procedure adopted as part of the 2019 Housing Legislation.
	4. Designating the tentative map as a “vesting” map. (Gov. Code, § 66452(c).)
	5. Designating the application as an application for a development project. (Gov. Code, § 65943(a).)
	6. Declaration of map phasing without designating the phases. (Gov. Code, § 66456.1.)
	7. Resolve density bonus strategy in order to obtain CEQA clearance.
	8. Trail the map application after the general plan amendment, rezone, development agreement/and or specific plan.
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